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Waddell: Internal Revenue: Reasonable Cause for Failure to File Proper Tax
CASE COMMENTS
INTERNAL REVENUE: REASONABLE CAUSE FOR FAILURE
TO FILE PROPER TAX RETURN
Orient Investment and Finance Co. v. Commissioner,
166 F.2d 601 (C. C. A. D. C. 1948)
The Orient Investment and Finance Co. and the Ellen Investment
and Finance Co. were corporations located in Orlando, Florida. The entire
stock in both corporations was owned by one Burman, his wife, and his
daughter. All of the accounts and tax returns of these corporations
were handled by a certified public accountant. Information regarding
stockholders, type of income, and other information pertinent to tax
matters were turned over to the accountant. Burman was stated to
be a man of little formal education, knowing little or nothing about
tax statutes and thus dependent upon someone informed in that field.
The accountant answered "No" to the question on the tax return, "Is
corporation a personal holding company?" In 1941 an internal revenue
agent inspected the petitioner's books. He discovered that there had
been an overpayment of taxes and secured a rebate for the petitioner, bit
said nothing in his report about the fact that the corporation was a
personal holding company. In 1945 a second internal revenue agent
examined the books and declared that both of the corporations
in
question were personal holding companies and were subject to the surtax
for the years 1940, 1941, and 1942. A 25% penalty was imposed for
failure to make return and payment. The taxpayer paid the delinquent taxes, plus interest, but disputed the liability for the penalty.
The Tax Court held the taxpayer liable. The taxpayer appealed
on the ground that the failure to file was due to reasonable caise.
HELD, the taxpayer is not liable for the penalty, since relying upon
the advice and direction of a certified public accountant is reasonable
cause. Reversed and remanded.
The statute" made the penalty mandatory 2 unless the failure to file
the tax return was due to reasonable cause and not due to wilful
1

45 STAT. 791, 26 U. S. C. § 291 (1928).

"In case of any failure to make and

file a return required by this title, within the time prescribed by law or prescribed

by the Commissioner in pursuance of law, 25 per centum of the tax shall be
added to the tax, except that when a return is filed after such time and it is
shown that the failure to file it was due to reasonable cause and not due to willful neglect no such additions shall be made to the tax."
'Commissioner v. Lane-Wells Co., 321 U. S. 219 (1944).
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neglect.3 Reasonable cause within the provisions imposing this penalty
means nothing more than the exercise of ordinary business care and
prudence. 4 The statute is not punitive in nature but designed merely
to protect the revenue. 5 In a case in which the failure to file was due
to the lack of clerical help the fine was imposed. 6 When failure was
due to carelessness 7 or neglect 8 the fine was also imposed, but when
the taxpayer relied upon the advice of his attorney that his was not a personal holding company the failure to file was held due to reasonable cause. 9
When an internal revenue agent examined the taxpayer's books and did
not declare the taxpayer a personal holding company, the court said
that the taxpayer had reasonable cause not to file a surtax return, and
the penalty was excused.'o Even when a taxpayer made a good-faith
claim of exemption and was found not entitled to the exemption, the
penalty was not invoked.'1
The Supreme Court of the United States, in speaking of the penal
section of a tax statute, said that its purpose was not to penalize tax2
payers for innocent errors made despite the exercise of reasonable care.'
The Treasury has long recognized the propriety of the accountant's
representation of the taxpayer with regard to tax matters.' 3 In these
matters his advice should be equal to that of an attorney.' 4 Even
assuming that he were not competent, no government should mislead the
taxpayer by authorizing, in the form of a state license, services not
acceptable to governmental agencies.
The burden of proving that his failure to file the proper tax returns
was due to r~asonable cause rests upon the taxpayer.' 5 Mr. Burman,
'Philad v. Commissioner, 47 B. T. A. 565 (1942).
'Pearsall v. Commissioner, 29 B. T. A. 747 (1934). But see Southeastern Finance
v. Cbmmissioner, 153 F.2d 205 (C. C. A. 5th 1946).
'Plunkett v. Commissioner, 118 F.2d 644 (C. C. A. 1st 1941).

'Pioneer Auto Service Co. v. Commissioner, 36 B. T. A. 213 (1937).
'Groves v. Commissioner, 38 B. T. A. 727 (1938).
'Chimchirian v. Commissioner, 42 B. T. A. 1437 (1940).
Commissioner, 46 B. T. A. 45 (1942).

Contra: Bouvelt v.

'Safety Tube Corp. v. Commissioner, 8 T. C. 757 (1947).

But see Tinkoff v.

Commissioner,' 120 F.2d 564 (C. C. A. 7th 1941).
0
" Smith v. Commissioner, 8 T. C. 660 (1947).
11

The Jockey Club v. Commissioner, 30 B. T. A. 670 (1934).

But see Credit

Bureau v. Commissioner, 162 F.2d 7 (C. C. A. 2nd 1947).
"Spies v. United States, 317 U. S. 492 (1943).

"Hatfried v. Commissioner, 162 F.2d 628 (C. C. A. 3rd 1947).
"Ibid.
"Girard Invest. Co. v. Commissioner, 122 F.2d 843 (C. C. A. 3rd 1941).
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